MEMORANDUM


TO:
Cape Elizabeth Town Council 


FROM:
Conservation Commission


DATE:
January 4, 2010 


SUBJECT:
Sprague Great Pond Easement

Introduction

In 2004, the Town Council accepted the recommendations of the Conservation Commission regarding public access to Great Pond and associated trails. (See attached 2004 memo) The Commission has been working on the various items and is presenting for Town Council consideration a replacement easement for trails on the Sprague land.

Background

In 1983, the Town accepted an easement from the Sprague Corporation “over existing trails” at Great Pond. The easement deed did not include a metes and bounds description. Both the Town Council and the Sprague Corporation agreed that a more specific easement should be prepared to replace the original easement. In addition to correcting the vagueness of the existing easement, related issues such boat storage at Great Pond could be addressed to the mutual benefit of both parties.

Proposed easement 

Attached is a draft easement with a metes and bounds description and map of the areas it covers. The easement language has been reviewed by the Conservation Commission, Town Attorney Tom Leahy, Seth Sprague and John Greene representing the Sprague Corporation and their attorney Chris Coggeshall. The new easement generally preserves the rights of use of the existing easement and includes a clear description of locations.

The Fenway Road easement area extends from the drainage easement connecting to Fenway Rd to the boundary of the Glew property. Instead of creating an easement description that specifically follows the location of the existing trail, the Sprague Corporation agreed to provide an easement in a “block” that includes all existing trails and access to the waters of Great Pond. It was agreed that this approach avoids future problems if the trail location shifts in the future, while still providing the Sprague Corporation with predictability on trail locations. This is also the area where boat storage is anticipated.

The Alewife Brook easement area is located where the town upgraded the boardwalk last year. It generally extends from the Jordan property across Alewife Brook and around to connect with Cape Elizabeth Land Trust property. Again, the “block” easement area has been used instead of creating a 15’ wide easement that follows the existing boardwalk. In this area, few property pins were found during the survey. For this reason, an area extending 40’+ beyond the location of the boardwalk has been proposed to accommodate the limitations of the survey.
Boat Storage Rules

The Sprague Corporation has expressed concern with how boats are currently stored at Great Pond. In particular, they would like to see the vegetated buffer immediately adjacent to the pond preserved. Boats (most recently 31 have been counted) are currently stored haphazardly on both sides of the path to the water, in the vegetated buffer. Some boats are no longer “sea-worthy” and appear to be abandoned. The Conservation Commission agrees that boat storage should not compromise the vegetated buffer.

The Sprague Corporation and Town Conservation Commission have jointly drafted Boat Storage Rules for Great Pond that would be attached to the new easement. These rules would require the Town to build boat storage racks and create an annual permit system to allow seasonal storage only.  A limit on the size and number of boats (30) would be established. The boat storage racks would likely be built at the head of the water access path, on the west side in the sandy area. If the Town Council approves the new easement, the Conservation Commission will use funds from their existing budget to pay for construction of the boat racks in the Spring of 2010. 

Both the Conservation Commission and the Sprague Corporation anticipate that the Boat Storage Rules may need to be adjusted after we have had some experience with them. Upon advice from the Town Attorney, however, the Boat Storage Rules should be adopted as part of the easement. The Rules specify that both the Sprague Corporation and the Town would need to agree to changes.

Conclusion

The Conservation Commission is very pleased to have completed redrafting of the easement and would be happy to meet with the Town Council at its convenience as needed.

Attachments:

2004 Recommendations from the Conservation Commission to the Town Council

Letter from Tom Leahy dated 12/8/09

Draft Easement Deed with attachments (A-1, A-2, B)

Map excerpts from survey showing easement areas
MEMORANDUM


TO:
Cape Elizabeth Town Council


FROM:
Conservation Commission


DATE:
January 23, 2004


SUBJECT:
Great Pond Access Recommendations

Introduction

Great Pond is the largest fresh water body in Cape Elizabeth. It is both an important recreation area and a significant natural resource. Consequently, Great Pond is a popular destination for Town residents. Legal public access to Great Pond, however, is fragmented, sometimes resulting in confusion and controversy in how the public accesses the pond area. The Conservation Commission has reviewed existing conditions, met with the Town Council in a workshop, contacted abutters, and held a public forum to discuss Great Pond access.  Following an evaluation of a variety of options, the Conservation Commission is recommending steps that should be taken to formalize public access to Great Pond.

Recommendations

After reviewing existing conditions at Great Pond, listening to comments made at the public forum and working with area property owners, the Conservation Commission recommends that the Town Council take the necessary steps to formalize legal pedestrian access off Fenway Rd, protect the resource, and otherwise clarify physical access. With acceptance of this proposal, the following steps should be taken:

1.
Accept the Palanza Deed

The primary access point to Great Pond is from the end of Fenway Rd. The area from the end of the cul-de-sac to the Sprague Corporation land is currently owned by the original subdividers of the Fenway Rd Subdivision. One of the owners, Antonio Palanza, has offered the town a deed to his ownership of this 40' wide strip. If this deed is accepted by the Town Council, then the public would have the right to walk from the end of the cul-de-sac to the Sprague Corporation land.

2.
Clarify the existing Sprague Corporation easement location

The Sprague Corporation owns the majority of the land abutting Great Pond. In the area extending from Fenway Rd down to the pond, the Sprague Corporation provided the Town with a pedestrian access easement over "existing trails." Documentation on the actual location of the existing trails mentioned in the easement is scanty, however. In a meeting with Sprague Corporation representatives, they expressed an interest in clarifying where pedestrian access is allowed on their property. The Conservation Commission recommends that the Town work with the Sprague Corporation to develop metes and bounds descriptions of existing trails on the Sprague Corporation land and that the existing easement be amended to add this information.

3.
Boat Storage

The path that extends to the waters of Great Pond typically has a dozen boats stored along it. This path is on Sprague Corporation land and the corporation has expressed concerns about this casual storage of boats so close to the edge of the pond. They would prefer that boats not be stored in this area and that a boat storage area be created further away from the edge of the pond. The Conservation Commission recommends that the Town work with the Sprague Corporation to create a designated boat storage area, perhaps with boat storage racks, within a reasonable distance from the pond.

4.
Motorized boats

At this time, most of the boats used on Great Pond are non-motorized. Concerns have been raised that motorized boats could introduce invasive plants into Great Pond. The authority to prohibit motorized boats on Great Pond rests with the State Legislature. While an effort could be launched to introduce legislation to prohibit motorized boats on Great Pond, the Conservation Commission is concerned that the vagaries of the legislative process could result in unintended consequences. Instead, the Conservation Commission is recommending that the Sprague Corporation public access easement prohibit the transport of boat motors and/or motorized boats across the easement.

5.
Parking

There is no formal parking lot near Great Pond, however, it is apparent that some Town residents are driving to Great Pond and parking. The Conservation Commission evaluated options for creating a formal parking area for Great Pond. Based on the comments made at the public forum, however, the Commission is comfortable that more casual parking arrangements have been adequate and are generally acceptable to the neighbors in the immediate area of Great Pond. Therefore, the Conservation Commission recommends that on-street parking on one side of Fenway Rd, with no parking in the cul-de-sac, continue to be available. 

Other than a "No parking sign in the cul-de-sac", there is no parking regulation signage on Fenway Rd. Signage should be installed to inform the public of parking availability and restrictions.

6.
Signage

Once the legal public access issues are resolved, the Conservation Commission recommends that Greenbelt signage be installed to encourage the public to stay on designated trails and not trespass beyond the easement or onto abutting properties.

7.
Extended Public Access

The above recommendations will create legal public access to Great Pond. There are existing trails that extend generally along the east side of Great Pond that are not located on the Sprague Corporation property. These trails extend onto the Glew and Jordan properties. The Conservation Commission recommends that the Town continue to talk to these property owners about extending public access easements over existing trails. Until such time as legal public access is established, however, signage will be installed notifying the public of the limit of town easements.

Conclusion

Attached are several documents that provide supporting information to the above recommendations. Because background materials were provided to the Town Council as part of the workshop, some of that information has not been duplicated here. The Conservation Commission will provide any additional information requested and looks forward to discussing these recommendations with the Town Council and hopes to begin implementation upon Town Council acceptance.


EASEMENT DEED
KNOW ALL BY THESE PRESENTS, that THE SPRAGUE CORPORATION, a Maine corporation having its principal place of business in Cape Elizabeth, County of Cumberland and State of Maine (the "Grantor"), for consideration paid, grants to THE INHABITANTS OF THE TOWN OF CAPE ELIZABETH, a municipal body corporate and politic existing under the laws of the State of Maine, whose mailing address is 320 Ocean House Road, Cape Elizabeth, Maine 04107 (the "Grantee"), to it and its successors and assigns, with Quitclaim Covenants, the following perpetual easements to be used in common with the Grantor, its successors and assigns, subject to and in accordance with the terms and conditions set forth herein:

Boat Access and Storage Easement


The right and easement to traverse the property of the Grantor within the area described in Exhibit A-1 attached hereto (the "Boat Access and Storage Area") in order to carry (by hand) boats, canoes and other non-motorized watercraft between the end of Fenway Road and the shore of Great Pond; provided that no boat motors, engines or mechanized watercraft shall be allowed within the Boat Access and Storage Area.
The right and easement to store boats, canoes and other non-motorized watercraft upon the property of the Grantor within the Boat Access and Storage Area; provided, however, there is reserved to the Grantor, its successors and assigns,  the right to establish, and re-establish from time to time, reasonable rules and regulations ("Rules") limiting the size and number of boats, canoes and other watercraft that may be stored within the Boat Access and Storage Area and specifying the manner and location of storage, which Rules shall be established with the prior written approval of the Grantee, which approval shall not be unreasonably withheld or delayed.  Attached hereto as Exhibit B are the initial Rules adopted by the Grantor and approved by Grantee.  Either the Grantor or the Grantee may suggest amendments to these Rules from time to time, provided that before adoption of any amendment the prior written approval of the other party shall be obtained, which approval shall not be unreasonably withheld or delayed.  The Grantee shall also have the right to place signs within the Boat Access and Storage Area setting forth the Rules and providing other appropriate information about the easement.

By acceptance of this easement, the Grantee agrees to be responsible for enforcing compliance with the reasonable rules and regulations established from time to time by the Grantor for use of the Boat Access and Storage Area.

Pedestrian Easement


The right and easement to travel by foot over and across the property of the Grantor within the pathway areas described in Exhibits A-1 and A-2 (entitled the "Fenway Road Connection," and the "Alewife Brook Bridge Connection," respectively) attached hereto (the "Pedestrian Pathways"); provided that no motorized or mechanized vehicles or snowmobiles of any kind shall be permitted to use the Pedestrian Pathways, it being intended that the Pedestrian Pathways are for foot traffic only.  There is excepted from the foregoing pedestrian-only restriction, and the within conveyed easement shall include, the use by the Grantee, its employees, agents and contractors, of motorized or mechanized vehicles in the Pedestrian Pathways for:  (a) construction of permitted improvements described below and the repair and maintenance of the Pedestrian Pathways and such improvements, and (b) promotion of public safety and other proper public purposes.  There is further excepted from the pedestrian-only restriction, the use by handicapped individuals of motorized wheelchairs.  The Grantee may make minor improvements necessary for the public enjoyment of the Pedestrian Pathways (such as the placement of chips or installation of a wooden sleeper boardwalk over a wet area) without the approval of the Grantor, and may make major improvements (such as the installation of a pile mounted dock system), only with the prior written approval of the Grantor, which approval shall not be unreasonably withheld or delayed.  The Grantee shall also have the right to mark the Pedestrian Pathways with signs designating them as part of the Town of Cape Elizabeth Greenbelt system of trails.


The foregoing Pedestrian Easement is intended to replace a prior easement from the Grantor to the Grantee as set forth in a Quitclaim Deed dated May 13, 1983 and recorded in the Cumberland County Registry of Deeds in Book 6205, Page 305, but not the Easement Deed dated February 25, 2004, recorded in said Registry in Book 23547, Page 158, which the Grantor acknowledges continues in full force and effect as to the premises described therein.  By acceptance of this easement, the Grantee hereby relinquishes all right and interest in said prior easement dated May 13, 1983, but not the easement dated February 25, 2004.


There is excepted from the above easements any portion of the areas described in Exhibits A-1 and A-2 as may lie within the Great Pond.

The Grantor, its successors and assigns, do not warrant the condition of nor undertake to maintain or repair the Boat Access and Storage Area and/or the Pedestrian Pathways, and expressly disclaim any duty to keep the Boat Access and Storage Area and/or the Pedestrian Pathways free from any danger to the general public or to give warning of any hazardous condition upon or about the Boat Access and Storage Area or the Pedestrian Pathways.

The Grantor expressly disclaims the assumption of any responsibility or liability for any injury or damage to any person or property that may occur upon or about the Boat Access and Storage Area and/or the Pedestrian Pathways or arise out of the Grantee's or the public's use thereof.

IN WITNESS WHEREOF, the said THE SPRAGUE CORPORATION has caused this instrument to be duly executed this ____ day of __________, 20__.

WITNESS:





THE SPRAGUE CORPORATION

__________________________________

By:_________________________________

Name:

Title:








Thereunto duly authorized

STATE OF MAINE

COUNTY OF CUMBERLAND
_____________, 20__

Then personally appeared before me the above-named ___________________________, _________________ of THE SPRAGUE CORPORATION, and acknowledged the foregoing instrument to be his free act and deed in said capacity, and the free act and deed of THE SPRAGUE CORPORATION.

____________________________________

Notary Public/Attorney-at-Law

Print Name:__________________________

My Commission Expires:_______________
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Proposed Easement

ALEWIFE BROOK BRIDGE CONNECTION

A certain lot or parcel of land situated westerly of but not adjacent to Ocean House Road also know as Route 77 in the Town of Cape Elizabeth, County of Cumberland and State of Maine bounded and described as follows:

Beginning at a point on the easterly line of the Sprague Corporation at the common corner of land now or formerly of Frances E. Jordan and land now or formerly of the Cape Elizabeth Land Trust (CELT);

Thence N 81(48’00” W along land of said Land Trust 112.82 feet;

Thence N 67(39’10” E across land of the grantor 332.04 feet;

Thence N 11(39’25” E across land of the grantor 386.26 feet;

Thence N 59(38’20” W across land of the grantor 336.51 feet to land now or formerly of Jodie M. and Patricia C. Jordan;

Thence N 79(21’55” E along land of said Jordan 108.55 feet;

Thence N 54(48’ 10” E along land of said Jordan 76.61 feet;

Thence S 59(38’20” E along land of said Jordan 217.39 feet to land now or formerly of Beth W. Bucklin;

Thence S 11(39’25” W along land of said Bucklin and land now or formerly of Robert C. Gilfillan 548.28 feet to land of said Frances E. Jordan;

Thence S 56(45’35” W along land of said Frances E. Jordan 67.70 feet;

Thence S 67(39’10” W along land of said Frances E. Jordan 186.60 feet to the point of beginning containing 1.6 Acres more or less.

Being a portion of property as shown on “Plan of Property in Cape Elizabeth, Maine made for the Sprague Corporation Division of Land” by H.I & E.C. Jordan dated Dec. 29, 1982 recorded in the Cumberland County Registry of Deeds Plan Book 138 Page 66.

Basis of bearings magnetic 1966.  
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EXHIBIT B
The Sprague Corporation

Great Pond Boat Storage Easement

Proposed Rules

These rules concerning storage of boats and other watercraft on this property are made by the owner, The Sprague Corporation, in consultation with the Town of Cape Elizabeth and in compliance with the terms of an easement granted to the Town on __________________, 2010, for pedestrian access, boat access and boat storage in the vicinity of Great Pond.

1. Cape Elizabeth residents wishing to leave a boat, canoe or other watercraft at Great Pond must register their intention with the Cape Elizabeth Town Manager or his/her designee. Residents will receive a sticker that must be displayed on their boat, canoe or watercraft.

2. Boats, canoes and other watercraft must be carried by hand to the boat storage area.  No motorized vehicles are permitted in the easement area.

3. No boat motors or motorized craft are permitted within the easement area.

4. No boat, canoe or other watercraft in excess of 21 feet in length shall be permitted within the easement area.

5. Boats, canoes and other watercraft must be placed in the storage racks.
6. Boats, canoes and other watercraft may not be left outside the designated storage area.

7. A maximum of 30 permits shall be issued and outstanding at any time, with a limit of 1 permit per household.

8. Permits must be renewed annually with the Town.

9. The boat storage area will be available from the last Saturday in March to the first Sunday in December.  No boats, canoes or watercraft shall be left in the storage area during the off season.

10. All boats, canoes and watercraft shall be stored in the storage area at the sole risk of theirs owners.  Neither The Sprague Corporation nor the Town of Cape Elizabeth shall have any responsibility for boats, canoes or other watercraft left in the boat storage area.

11. Boats, canoes and other watercraft found not in compliance with these rules will be removed at the expense of the owner.

12. These Rules may be modified or amended with the prior written consent of The Sprague Corporation and the Town of Cape Elizabeth.

The Sprague Corporation

799-0011
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December 8, 2009

Christopher J. W. Coggeshall, Esq.

Verrill Dana LLP

One Portland Square




Via Electronic Mail
Portland, Maine 04101

RE:
The Sprague Corporation Easement to Inhabitants to the Town of Cape Elizabeth

Dear Chris:


Enclosed please find a revised redlined version of the proposed Easement, proposed Exhibits A-1 and A-2, being the Fenway Road Connection and Alewife Brook Bridge Connection descriptions, and Exhibit B, being the proposed Rules.  The Easement and the Rules bear my name and revision date in the upper right hand corner.  I also submit clean versions


Notably, we have decided at this point that the parties should not proceed to try to relocate the pedestrian easement known as the Golden Ridge Connection area.


Maureen O'Meara, the Town Planner, has not yet reviewed these proposed revisions.  If there is anything you believe should be revised prior to this being presented to the Conservation Commission at their meeting tonight, please let me know.

Best regards,







Monaghan Leahy, LLP







[s]  Thomas G. Leahy









By Thomas G. Leahy, Esq.

TGL/kt

Enclosures

cc:
Maureen O'Meara, Town Planner (with enclosures)
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